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Bef ore Hohein, Chapman and Hol tzman, Adm nistrative Tradenmark
Judges.

Opi ni on by Holtzman, Adm nistrative Trademark Judge:
Gumm -Jager KG GH & Cie has filed an application to

regi ster the mark shown bel ow for "bow ing pins and ninepins."?!

NS

! Serial No. 75/606,899, filed Decenber 18, 1998, alleging a bona fide
intention to use the mark in commerce.
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The Trademark Exam ning Attorney has refused regi stration under
Section 2(d) of the Trademark Act on the ground that applicant's
mark so resenbles the typed nmark ARTEM S in Regi stration No.
2,270,219 for "archery bows, archery arrows, and archery
i npl enents, nanely, bow cases, arm guards, targets and quivers"
as to be likely to cause confusion.?

Appl i cant has appeal ed. Briefs have been filed, but an oral
heari ng was not request ed.

Here, as in any |ikelihood of confusion analysis, we |look to
the factors set forth inlInre E 1. du Pont de Nenmours & Co.
476 F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular
attention to the factors nost relevant to the case at hand,
including the simlarity of the marks and the rel atedness of the
goods or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); and In re
Azt eca Restaurant Enterprises Inc., 50 USPQ2d 1209 (TTAB 1999).

We agree with the Exam ning Attorney that the marks are
identical in sound and conmercial inpression, and substantially
simlar in appearance. The dom nant portion of applicant's mark
is the word ARTEM S. That sanme word is registrant's entire mark.

Desi gn el ements such as that appearing in applicant's mark are

2 Registration No. 2,270,219, issued August 17, 1999, based on Section
44 of the Trademark Act.
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generally less inportant than the word portion of a mark in
creating an inpression. See In re Appetito Provisions Co., 3
USPQ2d 1553 (TTAB 1987). This is particularly true where, as
here, the design portion of applicant's mark is far |ess

prom nent than the word ARTEM S, and therefore even less likely
to be noticed or renmenbered by purchasers when seeing either
applicant's or registrant's mark. Mdreover, registrant could
depict its mark ARTEM S in the sane block letter formas
appl i cant uses, thereby rendering the words in the two narks
visually identical. Phillips Petroleumv. C J. Wbb, 442 F.2d
1376, 170 USPQ 35, 36 (CCPA 1971); and INB National Bank v.

Met rohost, 22 USP@@2d 1585, 1588 (TTAB 1992).

The marks may differ somewhat in neaning in relation to the
respective goods. The word ARTEM S, referring in mythology to a
G eek goddess characterized as a huntress, is suggestive in
relation to archery equi pment, but it has no such connotation in
relation to bowing pins and thus is essentially arbitrary for
such goods. However, the neaning of ARTEM S may not be generally
known to the purchasing public and in any event the simlarities
in the two marks far outwei gh any possible differences in
nmeani ng.

Appl i cant does not dispute the simlarity of the marks but
argues instead that there is no |likelihood of confusion in view

of the differences in the goods and the channels of trade as well
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as custoners for such goods. Applicant has subnmtted the

decl aration of Edward J. Baur, Manager, Prograns and Producti on,
of the Anerican Bow i ng Congress, an institution that tests and
certifies bowing | ane equi pnent. M. Baur states that he has
been involved with the bowing industry for over 27 years and

t hat :

Bow ing pins are sold to a very limted custoner base,

namely bowing centers, to which they are sold directly,

either fromthe manufacturer itself or through manufacturing
reps. Bowing pins are never sold through sporting goods
stores, nor are they sold through Internet "shops." Bowing
pins are marketed through uni que channels of trade, and
certainly not in the same nmanner as conventional sporting
goods. Therefore, custoners for bowing pins on the one
hand, and archery equi pnent on the other hand, would never
encounter such goods toget her.

The Exam ni ng Attorney, however, argues that the goods,
while different, are related and are sold in the same channel s of
trade. The Exam ning Attorney has nade of record five use-based
third-party registrations covering both types of equipnment and
the results of an Internet search for websites containing the
phrase "bowl i ng and archery equi pnent." The Exam ni ng Attorney
has hi ghli ghted approximately sixty of such |istings and cl ains
t hey denonstrate that

...the sanme people, schools, and organi zations that feature

bow i ng al so feature archery and therefore, the sanme people

who are active in one sport may be active in both sports.

The question, then, is whether the circunstances surroundi ng

the marketing of the respective goods are such that purchasers
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encountering themwould, in viewof the simlarity of the narks,
m st akenly believe that the goods emanate fromthe sane source.
See Monsanto Co. v. Enviro-Chem Corp., 199 USPQ 590 (TTAB 1978)
and In re International Tel ephone & Tel egraph Corp., 197 USPQ 910
(TTAB 1978). Even if the marks are identical, if these

condi tions do not exist, the Board has held that confusion is not
likely. See Inre Unilever Limted, 222 USPQ 981 (TTAB 1984) and
In re Fesco, Inc., 219 USPQ 437 (TTAB 1983).

Wi |l e archery equi pnment and bowl i ng pins can both be broadly
characterized as sports equi pnent, the nmere fact that a term may
be found which enconpasses the respective products does not nean
that custonmers will view the goods as related in the sense that
they will assunme that they emanate fromor are associated with a
common source. See, e.g., Ceneral Electric Co. v. G aham
Magnetics Inc., 197 USPQ 690 (TTAB 1977); and Harvey Hubbell Inc.
v. Tokyo Seimtsu Co., Ltd., 188 USPQ 517 (TTAB 1975). There is
no per se rule that all sports equipnent is related. See In re
Donnay International, S. A, 31 USPQ2d 1953 (TTAB 1994). NMore
particularly, there is no inherent rel ationship between the goods
at issue in this case and they are, in fact, quite different in
character. Bowing pins, unlike bowing balls or bow ing shoes,
woul d seemto be nore of a necessary part of the equi pnent for a
bow ing facility rather than separately purchased consuner itens

such as archery bows and arrows and targets.
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Mor eover, the five third-party registrations nmade of record
by the Exam ning Attorney do not convince us that the respective
goods are related. One of the identified registrations involves
a house mark (WLSON) covering a broad range of sporting goods
and is not necessarily reflective of the marketplace in general
for such goods. Another registration does not include bowing
pins in the |ist of goods. One other registration refers only to
"bow i ng games,"” suggesting that the pins are sold only as part
of the gane as a whole. The renmaining two registrations,
al t hough enconpassi ng the goods at issue, are insufficient
evi dence to show that the respective goods are of a type which
purchasers woul d typically expect to emanate fromthe sane
sour ce.

Nonet hel ess, even if these goods woul d be considered to
emanate fromthe sane source, we have no persuasive evi dence that
t he goods woul d be encountered in the same channels of trade by
t he sane purchasers. |n cases where an application and
registration do not contain |linmtations describing a particul ar
channel of trade or class of custonmer, the goods are assuned to
travel in all normal channels of trade to all usual purchasers.
See Canadi an I nperial Bank of Commerce v. Wlls Fargo Bank, N A,
811 F.2d 1490, 1492, 1 USP@d 1813, 1814-15 (Fed. Cir. 1987). It
can be presuned that normal channels of trade for archery

equi pnent, |ike other conventional sports equi pnent, woul d
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i ncl ude sports equi prent whol esal ers and sporting goods stores or
other retail outlets. However, it is not common know edge and
the Exam ning Attorney has not shown that those are the nornal
trade channels for bowing pins. |In fact, applicant has
denonstrated that these goods are only sold directly either from
t he manufacturer itself or through manufacturing representatives.
The Exam ning Attorney's printout of website listings referring
to "bow i ng and archery equi pnent” does not show ot herw se. A
nunber of these websites seemto offer archery as well as bow ing
equi pnent generally but there is no indication that the bow ing
equi pnent refers to anything other than the typical equi pnent
which is customarily purchased by consunmers such as bow i ng
balls, gloves or shoes. Only two of the sixty websites contain a
specific reference to bowing pins and archery equi prent but
those excerpts are so abbreviated that it is inpossible to
determine the nature of the activity conducted over the website.
It is not at all clear whether the goods are actually sold at

t hose websites or whether the websites nerely provide, for
exanpl e, advertising for other conpanies or directories of

manuf acturers or suppliers of such equipnent. A nunber of other

websi tes highlighted by the Exam ning Attorney are sinply |inks
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to other search engi nes such as Excite, or duplicates of other
listings.?

Nor is there evidence to show that the purchasers for the
goods are the same. Applicant’'s evidence shows that bow ing pins
are only sold to a very |imted custoner base, nanely bow ing
centers. The Examining Attorney's Internet evidence indicates
t hat organi zati ons such as schools and sports facilities provide
both bowing and archery facilities. However, to the extent that
school s, for exanple, are anong the "usual" purchasers for both
archery equi prrent and bowling alleys, there is no evidence that
t he school would do anything nore than contract for the
installation of the bowling alley. There is no evidence that the
school would deal with separate conpanies for each conponent part
of the facility such as the wood for the | anes, the seating for
t he players, the scorekeepi ng apparatus, the pin-setting
machi nery and finally the pins thensel ves.

It is true that l|ikelihood of confusion nmay be based on
confusion of ultimte users, bowers in this case, as well as
purchasers of the goods. However, there is nothing in the record
to indicate that bow ers would be aware of the trademark on pins

or ever even get close enough to the pins to see any tradenmark.

3 Still other websites refer to "bowing pins" as a type of target used
on shooting ranges.
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In view of the foregoing, we find that although the marks in
this case are very simlar, the record shows that the respective
goods are not related or marketed under circunstances which would
give rise to the m staken belief that the goods emanate froma
si ngl e source.

Decision: The refusal to register is reversed.



